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- many statutes apply in the workplace – about 90% of employees are governed by provincial laws and 10% who work for national industries such as banks, airlines, broadcasting fall under federal law -  also different laws apply if a worker is in a union rather than a non-union job

- Employee or Independent Contractor? –  the courts consider a worker an employee if the employer has control over when, where, how the work is done, provides the tools and the person is integrated into the co. and the co. then must make CPP, EI, tax deductions and pay vacation pay and can be liable for 
- SB Towing- 39 tow truck drivers were not independent contractors  as co. owned the trucks, paid insurance & gas and told them when to work, so co. liable for $140,000 in govn. deductions not made
-ballerinas, massage therapists at a spa, mechanics were independent contractors in other cases

 Hiring – Beware if you lie on your resume it can be a just cause for the co. to fire you (e.g. Clark – made up 3 degrees and he was fired a & had to pay the co. $50,000) – Note: studies say At least 50% of people lie on their resumes over education &/or work experience - co. liable if it misleads worker about the job 
- oral contracts are valid, but it is much better to have a written contract for proof of terms such as:  it may include: job description, probationary period, pay, bonus, overtime, vacation, holidays, benefits (e.g. pension, drug plan, health benefits), layoffs, termination notice, severance, maternity leave, confidentiality clause, non-competition clause, restrictive covenants (such as soliciting ex-clients, disclosing confidential information or working for a competitor)

-non-competition clauses are often invalid as they unfairly restrict employees’ right to find a new job, and courts limit extent often of non solicitation clauses as well, but non-disclosure clauses are more likely upheld
-termination clauses that state a worker can only get the minimum ESA notice may not be valid unless very carefully worded, so then the company ends up paying the much larger common law notice – p. 308 Wood v. Fred Deeley Imports- company had to pay full common law notice as clause not effective
- if contract terms are changed once hired, it is a constructive dismissal unless worker given additional consideration

Employees’ Resignation –  when a worker leaves a company they should give the company adequate notice they are resigning - but usually less notice than co. would have to give the worker – for many jobs 2 weeks notice is enough as co. can find and train a replacement in that time – usually a company does not sue the worker if company not given enough notice as it is not worth it financially.
-the worker’s resignation must be voluntary and intentional or they haven’t resigned – if they get mad and quit suddenly court will say it is not voluntary and was provoked as they quit “in the heat of the moment” and if apologize that day you probably haven’t resigned 
- there are cases of wrongful resignation where the worker quits and the co. does sue the worker claiming the worker did not give the company adequate notice they were leaving - - it is cases though where very key employees leave there have been large lawsuits and the employee’s are liable for large amounts of money e.g. RBC v. Merrill Lynch and GASTOPS cases


3 Types of Terminations – when a company fires a person it can be a: just cause dismissal, wrongful dismissal or a constructive dismissal
-but often when a co. wants to fire an employee for misconduct, the court or contract may require that company must first use progressive discipline (dehiring) and if it doesn’t, it is a wrongful dismissal
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Progressive Discipline (dehiring) – often there are steps that an employer must use before an employee can be terminated for misconduct – union contracts usually require progressive discipline and it is becoming more common also for nonunionized workers - companies complain it’s very difficult to fire anyone unless you dehire first:
 Steps in Progressive Discipline (Dehiring) are:
a) Oral warning
b) Written warning
c) Rehabilitation (e.g. for drug or alcohol addiction or retraining)
d) Suspension without pay or put on probation
e) Demotion – to a lower position if possible
f) Termination

- if it’s serious misconduct, the first step does NOT have to be an oral warning, e.g. it could be a suspension
- Andrews – fired when spent 50-75% of time on internet watching sports & porn – he sued and court ruled he should have only been suspended for 9 mo., so he got his job back

1) Just Cause Dismissal – an employer can fire a worker for just cause (a valid reason), if the  worker did something really bad that goes to the heart of the employment relationship and the company then owes the worker no money and no notice at all -this is also called a summary dismissal
- e.g. dishonesty, theft, lies, incompetence, fake absences, constant lateness, lengthy illness, insubordination or open disobedience (don’t do what boss says or tell boss off), habitual negligence, immoral conduct on/off the job that reflects on employer, drunkenness or drugs, viewing or sending porn or racist or sexist materials  -  often hard for a company to establish just cause

Examples of Just Cause Dismissal: p. 313 Chart gives some examples e.g. McKinley – lied he was still too sick to work,  Bannister – sexually harassing female co-workers
- if co. condones  bad actions (does nothing about it and lets it continue) co. can’t later claim just cause
-Other cases of just cause: theft - Hum not just cause as only 7 beers taken by a maid - Poliquin -  foreman in oil patch had sent porn and racist emails violating co.’s explicit policy so just cause dismissal – Mazda – posting disrespectful social media comments on Facebook attacking supervisors & co. was just cause – Thyssen Krupp – You Tube video of stupid act was just cause 

2) Wrongful Dismissal – it can occur in different situations such as:
· when a company fires a worker who didn’t do anything wrong or
· worker did something wrong but they weren’t de-hired properly and should have been de-hired or
· there was a constructive dismissal (fundamental change to job) so the worker forced to quit or
· worker was dismissed and given termination notice but the amount of notice given was inadequate
· NOTE: if a person is in a union they cannot sue for wrongful dismissal, they can only file a union grievance and their claim is heard by a labour arbitrator 
- 

3) Constructive Dismissal – is a type of wrongful dismissal – worker quits because employer has made a major fundamental change to their job and court feels company forced worker to quit because of the major change - then the worker can then sue the co. for constructive dismissal - e.g. big cut in pay / benefits (15% cut or more), changed job duties, job relocation, or a  “poisoned work environment” (offensive behavior such as insults, intimidation, torments  such that a reasonable person would find working there intolerable) 
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- co. must  treat you fairly and with good faith - Shah v. Xerox – boss picked on worker and created a toxic work environment so he quit and court said it was constructive dismissal
- Hilton – new location further away and on call for weekends after 15 years, so a constructive dismissal
- Carscallen – manager demoted, pay cut, smaller office – she quit, won for constructive dismissal 
	
Termination Notice
- under the Employment Standards Act (ESA) there is a minimum amount of notice that a worker must be given if they are terminated without just cause – the worker is given notice or pay in lieu of notice 
- two types of notice: Statutory Termination Notice and Common Law Notice – you cannot get both 

1.(a) Statutory Termination Notice – this is the basic minimum any worker gets if they are terminated and have not done anything wrong – in Ontario if you worked:
between 3 months to 1 year you get 1 weeks pay  
1 – 3 years worked - 2 weeks pay			3 - 4 years worked – 3 weeks pay
4 – 5 years worked - 4 weeks pay			5 - 6 years worked -  5 weeks pay
6 – 7 years worked - 6 weeks pay			7 - 8 years worked – 7 weeks pay
8  or more years worked  - the maximum is 8 weeks pay

1.( b)Severance Pay – if you get Statutory Termination notice you may also get ESA severance pay but only if you meet this requirement:  that you worked for a big company (payroll over $2.5 million, about 50 + workers) for 5 years or more  - if so, then you can ALSO get severance pay of 1 weeks pay per year of service to a max of 26 weeks -this is in addition to #1(a) Statutory termination notice  - but  if you get 1 (a) Statutory Term. Notice (and 1(b) Severance Pay) you CANNOT also get  #2 common law notice
						 

2. COMMON LAW NOTICE
- BUT a court can award you common law notice INSTEAD of statutory termination notice and severance pay  if you sue the employer for wrongful dismissal
- common law notice is based on the 4 Bardal Factors: type of job and the employee’s skills &education, length of service with the employer, employee’s age, and availability of similar employment
- this varies greatly depending on each fact situation - common law notice is greater than statutory notice
-it is often about 1 month per year of service but it all depends on the facts of the case it could be more or less  -e.g. an old senior exec at a co. for 2 years could get 12 mo. and a younger worker who has less skill but has been there 15 years and could easily get another job may get only 9 mo.
- common law notice usually does not exceeds 24 months’ notice though recent cases are up to 30 months

Lesser Notice - a company often in the employment contract has a clause to set termination notice lower then common law notice, it is legal so long as it is not below the minimum statutory termination notice 
- Weslan – engineer had 90 day (almost 13 weeks) termination notice in his contract and let go after 29 years – common law notice would have been 24 months, but since min. statutory notice is only 8 weeks and the contract gave almost 13 weeks so it was legal and all he got was 13 weeks
- employer has to cover all statutory requirements or the lesser notice is invalid and co. can be liable for full common law notice p. 308 Wood v. Fred Deeley Imports
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Remedies in Wrongful Dismissal Cases 
a) Monetary Awards – Notice and Damages
(i)-Notice - the court decides what the appropriate reasonable notice is and if it is not limited to ESA statutory minimum notice it will be common law notice and then pay in lieu of this notice is awarded
(ii) Bad faith/moral damages/aggravated Damages – these damages can also be awarded in addition to notice if at the time of the actual firing the employer’s conduct was so bad that it actually caused harm to the employee (medical proof of psychiatric problems) – e.g. lying, falsifying reasons, humiliation and bullying  or embarrassment done by the co. may have caused these health problems 
(iii)Punitive Damages - only awarded if the employer’s actions were intentional and so malicious & outrageous it deserves to be punished - p.316 Boucher v. Wal-Mart – boss humiliated worker and co. and boss had to pay aggravated and punitive damages
- McNeil and Pate cases – in both cases the employers had the men charged with theft & withheld key evidence and the employer knew they had never stolen - punitive damages of $500,000 in each case 

b) Job Reinstatement – most employees cannot get their jobs back if they were wrongfully dismissed, but it is allowed under certain statutes e.g. ESA, Labour Boards and Human Rights tribunals can award job reinstatement
- workers in a union can get their jobs back or even non-unionized workers governed by the Canada Labour Code such as bank, airline or railway workers if the Board thinks their conduct was not too bad
- Human Rights Tribunals can reinstate an employee back into their job if they have a successful claim of discrimination or harassment, but it depends on the situation and it is at the tribunal’s discretion
- so cos. often can fire anyone they want to, it just may cost the co.  a lot of money for reasonable notice if the worker did nothing wrong, but they can get rid of most workers as the situations for re-instatement are very limited

-there is a duty on a fired worker to mitigate to reduce their losses (e.g. look for another job) and that amount will be deducted, (as will EI), from any award you get from the court – you don’t have to take just any job, but one suited to your skills and experience
-co. has no duty to provide a reference - the boss is protected by qualified privilege in a defamation case if  negative comments have reasonable grounds and no malice – co. beware don’t write glowing reference if you have just fired them, as it will be used against you in wrongful dismissal case
-p. 319 Good List of ways Employer can minimize its risk of wrongful dismissal claims


Human Rights Code – prohibits discrimination and harassment based on race, colour, ethnic origin, religion, sex, sexual orientation, age, marital status, family status (parent/child relationships) and disability (physical, mental, drug or alcohol addiction, but not temporary sickness like cold or flu)
- a company can have a BFOR (bona fide occupational requirement) – a company can discriminate if it is a legitimate requirement of the job – e.g. construction job can require hard hats and Sikh cannot have the job due to turban, but RCMP could not ban Sikh officers from wearing turbans- any tests companies   require workers to pass for the job should be appropriate e.g. not have strength tests women fail but are not necessary to do the job e.g. p. 323 CUPE Local 4400 v. TDSB - strength test put in was discrimatory
- an employer must provide accommodation up to a point of undue hardship for the special needs of their employees (disabilities, religion)  e.g. ramps, large screens, flexibility in scheduling for religion
 
-it is undue hardship when it substantially affects the economic health of the business or produces a health and safety risk that outweighs the benefit of accommodation  (too expensive or big safety risk)
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- Johnstone  & Sealey cases ruled a co. must accommodate parents child care needs on shifts assigned in certain jobs, Devaney give time off for elder care, though the Misetich case has easier test 
-Fair got 9 years back pay & new job as school board had not accommodated anxiety issues, Lane 8 days, $80,000 severe psych problems not  fully accommodated
 - p. 326 Chopra case - the oil co. had repeatedly put him into alcohol rehab programs but he continued to be drunk so co. fired him and court ruled co. had accommodated him – Markovic case worker entitled to Orthodox Christian Jan. 7th Christmas, day off but not with pay, but co. should let him make up the time 
- p. 329-330 many restrictions on what can be asked on job application & interview so as not to discriminate- almost no questions on age, sex, religion, family, disability etc.
- strict limits by court on when co. can do drug or alcohol testing on workers, normally has to be a safety issues and only done randomly if there has been a problem at the workplace already

Harassment includes any unwanted comment or conduct that negatively affects the person or co. e.g. insults, bullying, threats, sexual remarks, jokes, posters, staring so cos. need clear policies and procedures   - a poisoned work environment is a workplace that feels hostile to a worker such as degrading or insulting comments and the company can be held responsible –  includes sexual harassment as well
-p. 333 – Remedies Under the Human Rights Code - the Human Rights Tribunal has many possible remedies it can award: such as order the employer to pay for lost earnings, damages for injury to dignity, feelings and self- respect, rehire the worker, set up staff training and new co. policies

Ontario Employment Standards Act - minimum requirements companies must meet: Pages 336-338
- Minimum wage Ontario - June 1, 2014 - $11.00/hour, rises every Oct. now 
- Overtime starts after 44hrs/ week, max work week 48 hrs., but can get 60 hrs. if worker agrees		 
- Holidays – 9 statutory holidays with pay, if work it though you get 2.5 times the rate 
9 days you must get off: January 1, Family Day, Good Friday, May 24 Victoria Day, July 1 Canada Day, Labor Day (don’t have to get August 1 off), Thanksgiving, Christmas, Boxing Day
- Vacation – after 12 months, 2 weeks off with pay (applies to full-time, part-time & student workers) then 3 weeks after 5 years at co. 
- Emergency leave – up to 10 days off unpaid per yr. for family emergencies if co. has 50+ workers 
- Family Caregiver Leave up to 8 weeks off unpaid to care for a family member who is sick (you may be able to get 6 weeks of EI then) –(Oct. 2014 now includes critically ill child (37 weeks off), child criminal disappearance/ presumed dead 52- 104 weeks off) all unpaid but with EI eligibility 
- Maternity leave - woman gets 17 weeks
-Parental leave -61 weeks either mum &/or dad can have it or they can split it up, can get EI for 50 weeks

Occupational Health and Safety Act – co. must provide a safe workplace and train workers how to do the job safely and report all accidents – employer is strictly liable for offences under this Act unless they can prove their due diligence (co. took every reasonable precaution to prevent the accident) – fines up to $500,000 per co.  p. 344 Cemetation – co. had not done its due diligence so it was fined for injury
- Metron Construction- 4 men died when repairing balconies due to unsafe platform, owner fined $112,500 under OHSA and co. fined $750,000 for criminal negligence under Criminal Code

Workplace Safety and Insurance Board (WSIB) - workers can’t sue the co. if injured at work - all you can do is collect money from the WSIB (Workplace Safety and Insurance Board) – in Ont. get 85% of wages if injured up to $71,485 – cos. pay into fund based on how risky their workplace is e.g. some steel cos. pay $24 per $100 in wages, construction $12, mining $11,  teachers .65, accts.15, banks.17 
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- avg. WSIB claim $11,000 per person  – in 2016 312 workers died from job accidents in Canada + 592  from occupational diseases - over 1,000 injuries per day in Ont.

-Pay equity laws say males and females should get equal pay for work of equal value – some federal laws encourage companies to follow employment equity and hire more minorities, women, aboriginals and disabled people
- companies can use video surveillance on workers if it is reasonable and there is a problem, companies usually have a specific policy on email and computer use so workers can’t expect privacy when using employer’s computer
- PIPEDA only applies to companies keeping personal information of customers or clients private, it does not apply to its employees’ personal information – however the civil law tort of intrusion upon seclusion was recognized in 2012 in the Jones v. Tsige case p. 350 so privacy rights are protected somewhat, though the court feels upper range of damages is $20,000 when no monetary loss is suffered

UNIONS 
- about 25% of Canada workers are in unions (U.S.12%, Sweden 82%, Japan 20%, Germany 23%)
- unions lead to better wages (about 15% higher), better benefits & working conditions usually
- companies do not want a union in the workplace as non-unionized workplaces are more flexible, informal and collaborative and you don’t waste $ on grievances and negotiating collective agreements
- to form a union, non-managerial workers vote and if 50% plus 1( but only of those that show up to vote) vote yes to forming a union, then the Labour Board will certify a union in that workplace 
- the union then becomes the authorized bargaining agent and it then negotiates with management to come 
  up with a collective agreement (employment contract) for the unionized workers 
- co. can’t threaten or fire workers when forming a union, but co. can present its point of view
- once the co. and the union agree on a contract, the membership must ratify it (vote to accept it) 
-  there is a duty on both sides to bargain in good faith

- Grievance – if there is a dispute  between the worker and the employer a worker can file a grievance  and then a lengthy process occurs to resolve it – an outside arbitrator may even be brought in if big problem
 
- Strike – workers refuse to work  Lockout – co. prevents workers from working (NHL locked out players)  - If contract has not expired,  then it is an illegal strike
- If contract has expired, a legal strike can occur, but you must go through certain steps (bargaining, strike vote, mediation, cooling off period, and then a strike) – employer can bring in replacement workers and workers can picket in front of the company						
- Royal Oak Mines 1992- 18 month strike at a gold mine and then 9 replacement workers were murdered in a mine bomb blast set by an angry striking worker 

